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Supreme Court Rejects Use of Existing-permit  
Capacity as Baseline for CEQA Review of New Project 
 
 
Yesterday, in its decision in Communities for a Better Environment v. South Coast Air Quality 
Management District,1 the California Supreme Court decided that the maximum allowable use 
under existing permits was not an appropriate baseline for determining whether a new project 
might have a significant effect on the environment, which triggers preparation of an 
Environmental Impact Report (EIR). Instead, the agency must analyze the “existing physical 
conditions” or “real conditions on the ground” for purposes of determining the project's 
potentially significant environmental effects. 

To comply with new rules to reduce sulfur oxides and other toxins from diesel-fueled motor 
vehicles, ConocoPhillips developed plans for an ultra-low-sulfur diesel-fuel project (the Diesel 
Project), which involved increasing the use of existing refinery equipment, modifying other 
existing equipment, and installing some additional equipment. The South Coast Air Quality 
Management District (District) approved the Diesel Project based on an environmental analysis 
that used ConocoPhillip’s existing permits’ maximum operating levels as the baseline. Using 
these permitted levels — as opposed to the “ordinary operation” levels, which were lower — as 
the baseline, the District determined that preparation of an EIR was not required “despite an 
acknowledged increase in . . . emissions exceeding the District’s published significance 
threshold” because the existing equipment would not operate beyond its permitted capacity. 

The Supreme Court not only rejected the District’s baseline approach but also determined that, 
had the real conditions on the ground been used, a fair argument could have been made that 
the Diesel Project might have a significant adverse environmental effect, which requires an EIR. 
In ordering the District to prepare an EIR, the court confirmed that “existing physical conditions” 
at the time of the analysis are determined in the first instance by the lead agency in its 
discretion, as supported by substantial evidence. Nevertheless, the court found that, based on 
the facts before it (the District’s own estimates and statements about the “ordinary” use of 
equipment), the Diesel Project would increase NOx emissions above the District’s threshold. 

The court also noted that by requiring projects to use realistic conditions for analyzing 
environmental effects, an agency can then disapprove a project because of its actual adverse 
effects or reject particular mitigation measures because they interfere with the applicant’s 
vested rights. 

Notably, the court considered the Diesel Project to be a new project, thereby distinguishing 
cases that involve modifications to previously-approved projects that had already undergone 
CEQA review. For such projects, the baseline utilized can include the maximum intensity of use 
analyzed in the prior CEQA document. (See Decision fn. 11.) The court’s holding implies that if 
ConocoPhillip’s prior permits had previously been subject to environmental review and if its 
permit application had been deemed a modification or change to the existing permits under 
Public Resources Code section 21166, the baseline could properly have been the maximum 
intensity of previously approved use.  

                                                      
1 (March 15, 2010, S161190) __ Cal.4th __ http://www.courtinfo.ca.gov/opinions/documents/S161190.pdf 
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Following this decision, new projects should not rely on existing permitted capacity in 
formulating the baseline to determine levels of impacts if the permits have not undergone prior 
CEQA review. Rather, the agency must develop an environmental baseline that reflects real, 
on-the-ground conditions. 
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